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The concepts of asylum are apparently rooted in the customs of many civilizations, including 

both pre-Muslim and post-Muslim Arab cultures and ancient Hittite, Hebrew, Greek and Roman 

practices.  Its origins are closely associated with religious commands and institutions.  But the 

huge involuntary cross-border flows of the 20th and 21st centuries have transformed asylum.  

Asylum is now a highly regulated enterprise, influenced by politics but largely controlled by 

laws and by the bureaucratic routines of the modern administrative state. 

 

Before I explore these points, it is necessary to define some terms and distinguish several 

concepts related to asylum.  First, consider all the people who unwillingly leave their places of 

abode because of some feared harm in order to seek refuge or protection elsewhere. Some have 

to leave their homelands because of natural disasters such as floods, famines, or earthquakes.  

Some leave because of man-made crises such as wars.  Some leave because of political or 

religious persecution.   Many scholars call all of these people “forced migrants,” reserving the 

term “convention refugees” for the subset of forced migrants who have fled from certain kinds of 

threatened persecution, as opposed to victims of natural catastrophes or wars.  The distinction 

arises from an international treaty providing special rights to this smaller group of forced 

migrants.  Economic migrants comprise still another category of people who leave their 

homeland—those who are not forced to depart but do so to seek a better life, or money to send 

home to relatives—by going to another country.  Until about 100 years ago, countries did not 

distinguish between forced migrants, refugees, and economic migrants, but they certainly do so 

now.  Convention refugees receive the greatest degree of protection, though nearly all 

industrialized countries have become less welcoming even to refugees in the last decade.  Other 

forced migrants typically receive fewer benefits, and economic migrants are rarely welcomed at 

all except to perform seasonal, low-wage labor. 

 

We should also distinguish between non-refoulement and asylum.  Non-refoulement refers to the 

legal obligation of most countries, pursuant to a treaty, not to deport people to countries in which 
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they are likely to be persecuted.  Asylum, on the other hand, is a discretionary benefit accorded 

by several countries. In Europe and the United States asylum refers to a more durable form of 

protection, in which the beneficiary receives the right to remain a country of refuge indefinitely 

and is given at least some of the benefits that the host country extends to its own citizens.  In 

general, countries at best provide asylum to only to convention refugees, although many nations 

also provide some form of short-term refuge to other categories of forced migrants. 

 

We get the word asylum from the Greek word asylou, a place that can not be violated.  It is 

difficult to separate history from myth, but ancient Athens seems have had a certain number of 

temples at which poorly treated slaves could obtain refuge from their masters, although even that 

culture had both law and exceptions.  In at least some places of asylum, a fugitive could not be 

dragged out but could be forced out by smoke and fire.  Ancient Rome apparently curtailed 

asylum as applied to domestic inhabitants but extended it to slaves who had fled from other 

states. 

 

Non-western civilizations had similar concepts.  In the Old Testament, God orders Moses to 

designate six cities as places of refuge for the children of Israel and for the stranger, and we find 

the concept in many other ancient cultures as well. In pre-Muslim Arab culture, a family would 

give protection for three days to any stranger who entered its tent and requested it.  Later, in 

Muslim Arabia, the Sharia required any Muslim to give temporary protection, a kind of non-

refoulement, to any unarmed non-Muslim stranger.  Extradition would be refused.  This 

temporary protection would last for a year, but if the stranger wanted to remain in the land, he 

could do so by agreeing to be a non-Muslim permanent resident.  Thus we see early forerunners 

of today’s principles of both non-refoulement and asylum.   

 

There are historical references to kings and other sovereigns granting asylum from ancient times 

until the 20th century, but the concept of refugees emerged only around the time of World War I.  

That war, the Soviet denationalization of soldiers who had fought against the Bolsheviks, and a 

mass exodus from Armenia in the wake of massacres, produced a large number of people 

residing in Europe after fleeing from their own countries, and the League of Nations adopted the 

term “refugees” to encompass them.  But the League’s assistance to refugees was very limited.  
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It appointed Fridtjof Nansen as the first High Commissioner for Refugees.  He was able to secure 

donations, largely from Britain and France, for a degree of refugee assistance.  But refugee aid 

was politicized, with countries primarily willing to support refugees from countries that had been 

and remained their allies.  Refugees from fascist Spain and Italy were excluded from their 

support.  When Germany began to persecute Jews under its dominion during the depths of a 

worldwide economic depression, nearly all of the countries of the world closed their borders to 

Jewish refugees.  President Roosevelt called for an international conference to deal with the 

exodus from Germany and Austria, but the Evian Conference of 1938 utterly failed to produce 

anything but refusals of governments, including the government of the United States, to alter 

their restrictionist immigration policies.  As Gil Loescher put it, “Germany regarded Evian and 

the Western nations’ policy of closing their doors against refugees as exoneration its policies and 

began to use more draconian measure to rid the Third Reich of its Jewish population.  Thus, the 

subsequent mass murder of Jews by the Nazis was tacitly tolerated by most of the Western world 

until it was too late.”1 

 

After World War II, the concept of refugee protection as an individual right began to emerge.  

The Universal Declaration of Human Rights mentioned the “right to seek asylum” but not a right 

to receive asylum.  A few years later, the allies negotiated an international Convention on the 

Status of Refugees, which today remains the most important international treaty on this subject.  

In part, the Convention responded to a recognition that the world had failed to deal with the 

refugee crisis caused by Nazi policies and that many people had perished as a result.  But the 

primary motivation for the negotiation of the Convention, at the outset of the Cold War, was to 

enable Britain, France and the United States to welcome defectors from the  Warsaw Pact 

countries under a cloak of law, and to point their fingers at nations that had to close their border 

to seal in their own populations.  The Convention was very modest in scope.  At the insistence of 

the United States and France, and over the objections of Britain, which would have preferred a 

treaty of worldwide application, it applied only to people who were outside their own countries 

and had become refugees “as a result of events occurring before 1 January 1951,” essentially 

limiting its scope to displaced Jews and victims of Soviet misdeeds.  It limited the definition of 

refugees to those who had a well-founded fear of being persecuted for reasons of race, religion, 

                                                
1 Gil Loescher, Beyond Charity: International Cooperation and the Global Refugee Crisis 45 (Oxford 1993). 
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nationality, political opinion or membership in a particular social group, the definition that today 

privileges such convention refugees over other forced migrants.  And most important, it did not 

require its signatories to issue visas to refugees who wanted to resettle, or to grant asylum to 

anyone who had fled with or without a visa.  Signatories pledged only that refugees who met the 

Convention’s definition and managed to reach their lands would not be subject to refoulement to 

a country in which they had a well-founded fear of persecution.  Despite these limitations and the 

major role it had in drafting the treaty, the United States refused to sign it.  However, by the late 

1960s, when the Cold War had become global, a Protocol was negotiated that extended the 

geographical scope of the Convention worldwide. At that time the United States did sign it, 

although another 12 years passed before the U.S. adopted implementing legislation. 

 

In 1980, when the U.S. Congress finally passed its Refugee Act, it added an important additional 

protection for refugees who met the Convention’s definition.  The Attorney General, in his 

discretion, could not only decline to deport a refugee to a persecuting country, as required by the 

treaty, but could also grant asylum to such persons.  An asylee could work in the United States 

and could obtain visas for a spouse and any minor children who were still abroad.  After one year 

as an asylee, the person could apply to become a permanent resident, and after five years in the 

United States, the asylee could take tests of English and citizenship and become an American 

citizen.  Asylum was therefore much more valuable than the right of non-refoulement. 

 

Political persecutions in Guatemala, El Salvador, Haiti and Nicaragua, as well as in many 

countries in Africa and Asia, soon produced vast numbers of refugees who fled to the United 

States.  Similarly, upheavals in post-Colonial Africa led to large numbers of refugees in Europe.  

Among these refugees were hundreds of thousands of forced migrants and economic migrants 

who did not qualify as refugees under the Convention’s definition.  The task of separating those 

who qualified from those who did not was too great for political leaders to handle by themselves.  

On both sides of the Atlantic, governments had to write detailed regulations to interpret the 

Convention and their domestic refugee legislation.  They also had to create bureaucracies to 

make individual determinations of which would-be refugees qualified for permanent protection.  

Thus what was once a discretionary right of sovereigns and later a discretionary power of senior 

officials evolved into enormous sorting programs carried on by bureaucracies of the modern 
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administrative state.  The fact that asylum and non-refoulement were regulated by law and 

administered by bureaucrats led inevitably to another feature of modern legal life: appeals and in 

some cases, judicial review. 

 

This is not to say that politics has not played an important role in asylum adjudication.  In fact, in 

the decade immediately following the passage of the Refugee Act, U.S. asylum adjudication was 

often criticized for being very political, with Salvadorans and Guatemalans rarely winning 

asylum, because the Reagan administration backed the governments of those countries, and 

Nicaraguans often winning, because the administration opposed their leftist government.  But by 

1990, the U.S. had created a professionalized and well-trained corps of asylum officers who had 

become less politically oriented in their application of the law. 

 

The United States and the nations of Europe faced the additional problem of trying to reduce 

their refugee burdens by imposing them on other industrialized countries or, as they would put it, 

making sure that each country took its fair share of refugees. The United States sent immigration 

inspectors to European airports, where they trained airline personnel and European airport 

inspectors to recognize fraudulent passports and visas, and in some cases, such as Shannon 

airport, by setting up U.S. immigration booths in foreign airports, effectively moving the U.S. 

border across the Atlantic.  The United States did not do this specifically to exclude asylum 

seekers, but as part of a larger program of preventing illegal immigration, But the result was that 

refugees who were able to flee their own countries only by using forged credentials thereby 

became unable to transit European airports to reach the United States, and they became Europe’s 

problem.  The U.S. also adopted a policy of returning to Haiti any people caught by the Coast 

Guard on the high seas while trying to reach American shores.  European countries also 

tightened entry procedures, punishing carriers for conveying passengers without proper 

documentation, even if they were would-be refugees.  At the same time, the European countries 

negotiated a series of agreements among themselves, of which the latest is the Dublin 

Regulation, through which a nation in which asylum is being sought may detain and then return 

an asylum-seeker for refugee adjudication in the country in which the applicant had first entered 

the European Union.  Of course this puts enormous pressure on some countries, such as Malta 

and Greece, through which refugees from the South first enter the continent. 
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Today, asylum adjudication in both the United States and Europe involves the consideration of 

tens of thousands of claims each year, is administered by overlapping bureaucracies and courts, 

and requires the application of complex procedures and an ever-expanding body of substantive 

law. 

 

In the United States, 20% of asylum claims are made by people who are arrested, either at the 

border, or in an immigration raid, or for some violation of law, before they file an asylum 

application.  If they are not lawfully in the United States, they are put into deportation 

proceedings in a federal immigration court, which is in reality an agency of the Department of 

Justice.  They may claim asylum as a defense to deportation.  Applying the immigration laws, 

including the Refugee Act, its extensive implementing regulations, the decisions of the Board of 

Immigration Appeals (another Justice Department agency) and the federal courts, the 

immigration judge will either order deportation or grant asylum.  The other 80% of asylum 

claims begin with an affirmative asylum application filed by a foreign national.  The applicant 

must be photographed and fingerprinted and must supply extensive documentation, often 

consisting of hundreds of pages of documentary evidence, to establish his well founded fear of 

persecution on one of the protected grounds.  Then he is interviewed by one of the hundreds of 

professional asylum officers of the Department of Homeland Security.  If the officer believes his 

story, determines that he fits within the eligibility criteria, and finds that the applicant is not 

barred by law from obtaining protection,2 he may recommend a grant of asylum.  The case is 

then reviewed by a supervising asylum officer.  If that officer concurs, asylum is granted and the 

case is over.  In principle, the grant of asylum is discretionary, as in the days when a king could 

grant or deny asylum to a foreigner who requested it.  In practice, however, virtually everyone 

who is found eligible for asylum is awarded that status. 

 

If the asylum officer does not grant asylum, an applicant who has no legal right to remain in the 

United States is placed in deportation proceedings in immigration court.  Hundreds of federal 

immigration judges in cities across the country hear these cases, though many courts are so 

                                                
2 There are several statutory bars to asylum, such as a bar for those who were convicted of serious crimes, a bar for 
those who had persecuted others or provided material support to terrorist organizations, and a bar for those who 
were firmly resettled in another country. 
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backlogged that an applicant may have to wait more than a year for a hearing.  In the court, the 

applicant has another chance to prove eligibility for asylum.  If he loses, he is ordered deported 

to the country in which he claimed he feared being jailed, tortured or killed. 

 

With rare exceptions, applicants for asylum are not provided with welfare benefits of any kind or 

allowed to work in the United States, and the United States does not maintain camps to house 

them.  They must survive on the charity of friends or relatives, or live homeless on the streets, 

for months or sometimes years, or work illegally, until their cases are finally decided and they 

are awarded asylum.  If they prevail, they are eligible for eight months of public benefits, and 

they are allowed to work. 

 

Approximately 40% of affirmative applicants win asylum from the asylum officers, and of the 

60% who are forced to go to immigration court, another 40% to 50% are victorious.  So about 

two-thirds of all affirmative applicants, about 25,000 people each year, are ultimately successful.   

 

In addition to its asylum system, the United States resettles, at government expense, about 

50,000 to 70,000 refugees a year from refugee camps or urban areas in Africa and Asia.  In 

principle, these refugees have to meet the same test as those receiving asylum: they must have 

well-founded fears of persecution on account of one of the five Convention grounds.  In practice, 

however, the government does not investigate the basis for fear of each individual; it accepts the 

United Nations’ group determinations of their eligibility for refugee status and tries to establish 

only whether the individual is actually a member of the protected group.   

 

European countries have similar bureaucratic systems for the individual adjudication of asylum 

claims, and similar standards for granting asylum, although considerable variation exists in how 

applicants are treated while they await adjudication, and how searching the adjudication process 

is.  In some countries applicants are detained while awaiting a determination of whether they will 

receive asylum, while other countries provide temporary welfare and housing assistance to 

applicants.  In most European countries, the adjudication process is more cursory, offering fewer 

procedural protections, than in the U.S.   
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The rate of success of asylum seekers in Europe varies considerably from country to country, 

reflecting not only public opposition to asylum, which has been on the rise throughout Europe, 

but also the countries of origin of the asylum seekers in each European state.  Malta grants 

asylum to about two-thirds of applicants, a rate comparable to the United States and Canada.  But 

most European countries grant asylum to a far smaller proportion of applicants: the most recent 

figures are 14% for France, 8% for Spain, 4% for Ireland, and only 1% for Greece.3   

 

Both the United States and some European countries have been curtailing the procedural rights 

of refugees in the last fifteen years, and some of these measures have been controversial.  For 

example, in 1998 the United States began rejecting most asylum applicants who file their 

applications more than a year after entering the country.  Since the 1990s, France has been 

applying a more cursory adjudication procedure to refugees from a list of supposedly safe 

countries of origin, even though particular groups may be at risk in those countries.  This priority 

procedure is applied to about a fifth of the applicants in France.  Critics of the European asylum 

system also allege that transfers from country to country under the Dublin Regulation cause 

some cases to be delayed and that others are never adjudicated. 

 

In addition, both the United States and Europe offer a lesser degree of protection to some 

individuals who had to flee their homelands for reasons other than fear of persecution and are 

therefore technically not refugees.  The United States often offers what it calls “temporary 

protected status” to foreign nationals who are already in the United States when natural disasters 

or civil wars cause catastrophic conditions in their home countries; this protection expires when 

conditions return to normal.  European countries offer what they call “subsidiary protection” to 

people who have fled generalized violence such as civil war.  The rights of those who receive 

such protection vary by country; generally they include food, clothing and shelter but much less 

access to the labor market than is afforded to Convention refugees.  Europe grants subsidiary 

protection to almost as many people as it grants asylum.  The process is individualized, as it is 

for asylum, but in an emergency situation, European governments can also offer temporary 

protection on a group basis. 

                                                
3 Eurostat news release, EU Member States granted protection to 78,800 asylum seekers in 2009 (18 June, 2010), 
http://epp.eurostat.ec.europa.eu/cache/ITY_PUBLIC/3-18062010-AP/EN/3-18062010-AP-EN.PDF  
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On both continents, then, the protection of people who have had to flee their own countries has 

become a large-scale enterprise.  On each side of the Atlantic, many tens of thousands of cases 

have to be adjudicated each year, requiring hundreds of officials to apply defined legal standards.  

Occasionally a celebrated case or group of cases becomes a political issue and is debated in the 

popular press, causing asylum to become the focus of national attention.  But most of the time, 

asylum is a routine legal process carried out on a daily basis by the modern administrative state. 


